Doctors are most likely to be concerned with litigation in connection with claims for personal injury. The usual course of events is that the Plaintiff gives instructions to his solicitor, describing his accident, his injuries, the medical treatment he has received, his present complaints, and his financial losses. Having written to the potential defendant or defendants, the solicitor then has to assemble the evidence required to support the claim, obtaining statements of witnesses, other relevant information, and of course medical evidence. At the same time the solicitor is formulating the claim, which falls under two headings, namely special damages, being actual financial losses such as loss of wages through absence from work, and general damages, being items which cannot be precisely quantified, e.g. compensation for pain and suffering, for physical or mental handicaps resulting from the accident, for loss of expectation oflife, or for reduced enjoyment of life, and for loss of earning capacity.
contain the following information about the Plaintiff: age; previous medical history; preaccident occupation and leisure interests; history -accident, injuries and treatment; present condition -complaints and examination; prognosis -including comment on the Plaintiffs ability to follow occupation and interests, the extent to which symptoms are due to a preexisting condition and, where there is a risk of problems developing in the future, e.g, osteoarthritis, it is helpful to express this as a percentage, rather than vague expressions such as 'slight'; need for another specialist opinion, if any; need for further report and date by which final prognosis can be made; summary -in layman's language and expressing an opinion as to the extent of pain and suffering during treatment, if this is not evident from the report.
In the great majority of cases, solicitors find doctors helpful, and I would like to take this opportunity ofexpressing the legal profession's appreciation of the cooperation of the medical, profession. I would just mention two minor irritations that occasionally arise: first, some doctors require payment of their fee in advance; and secondly, there is sometimes very considerable delay in the provision of a medical report, even though the patient may have been examined promptly.
The vast majority of cases are settled, and in many cases that go to trial the medical evidence is agreed. However, where medical evidence has to be called, the solicitors normally obtain a fixed date for the hearing, so that the doctor has probably several months' notice of . the date on which he will be required to give evidence. The disadvantage of obtaining a fixed date for the hearing is that the case does not come on for hearing for a considerable time. Accordingly, if the Plaintiffs solicitors wish to obtain a quicker hearing, the case is left in the general list and can come on for hearing on 24-hours' notice. There is, however, a Warned List, so that one knows when a hearing is imminent, even though the exact date is not known until the day before the hearing.
I have described the procedure in dealing with personal injury claims arising from accidents, which are usually road accidents or accidents at work. There are, of course, occasional medical negligence claims, and in those cases the medical evidence has to cover not merely the effects of the accident, but also the question of liability. A professional man is not expected to be infallible, but simply to show the standard of care of a reasonably competent and careful practitioner. It is well known that there is a reluctance by doctors to give evidence against another doctor, but I suggest that in view of the consequences which can arise from medical negligence, there is a duty to disclose such negligence and to assist in establishing it. After all, doctors are protected by belonging to defence societies, so that there is no question of inflicting a personal loss on a fellow practitioner.
Finally, I should perhaps mention another aspect in which doctors may be involved in civil litigation, namely, suing for fees. I cannot recall ever having been instructed in such a claim, perhaps because patients are always so grateful that they pay the bill, or perhaps because private treatment is so frequently paid for by BUPA or P~P, or by an employer. However, in all ases it is for the Plaintiff to prove his claim and, if challenged, to prove that the fee is fair and reasonable. This is, therefore, an additional reason for keeping an accurate record of attendances and treatment. The most common defence to a claim for fees or for the cost of. work done is that the services were poor or negligent. In such circumstances the Medical Defence Union will deal with the matter.
.
It is in the personal injury case that the evidence of a medical witness is most likely to be required, although there are other cases, for example the old-fashioned divorce and nullity cases (now virtually extinct),. custody applications, affiliation cases or even libel actions, patent or copyright cases. In addition to personal injury litigation of the usual sort, an
